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JOINT COMMENTSOF THE ATTAINABLE HOUSING ALLIANCE
ANDTHE HOME BUILDERSASSOCIATION OF ILLINOIS

TheAttainableHousingAlliance (“AHA”) andtheHomeBuildersAssociationof

Illinois (“HBAI”) submitthefollowing commentson therulemakingproposalfiled in this

docketby theEnvironmentalLaw andPolicy Centerof theMidwest andits co-petitioners

(“Petitioners”)proposingrevisionsto public participationrules governingthe issuanceof

NPDESpermits by the Illinois EnvironmentalProtectionAgency(“IEPA”).

HBAI is comprisedof thousandsof memberfirms from local associationsin every

geographicregionof theStateandis affiliated with theNationalAssociationof Home

Builders. Memberfirms ofHBAI includehomebuilders,developers,remodelers,suppliers,

subcontractors,and otheraffiliated businesses.HBAI advocatesthe conceptof attainable

quality housingfor all residentsof theStateof Illinois.

AHA presentlyrepresentsover 800 membersof theNorthernIllinois HomeBuilders

Association,theHomeBuildersAssociationof theGreaterFox Valley and theHomeBuilders

Associationof GreaterChicago. AHA wasformed to provideaunifiedvoicefor thebuilding

industry in theeight-countymetroarea,includingChicago. Thegoalof AHA is to represent



the housingindustryon public policy issuesthataffect theattainabilityandownershipof

housing. AHA believesthat thesubjectof this rulemakingis one suchissue.

HBAI andAHA understandthat variouspartieshavebeeninvolved with Petitionersin

discussionsconcerningtheserules. NeitherHBAI norAHA hadtheopportunityto become

involved in thesediscussions.AHA’s andHBAI’s membersaredirectly affectedby this

rulemakingin two ways: first, homebuildersarerequiredto obtainNPDESpermits for

dischargesof stormwaterfrom constructionactivities. This permit is typically a general

permit, which is subjectto rulesconcerningpublic noticeat thetime thegeneralpermit is

issuedby IEPA; second,homebuildersarerequiredto obtainservicesfrom thepublicly

ownedwastewatertreatmentfacilities that themselvesobtain NPDESpermits.

HBAI andAHA stronglysupportpublic participationin a transparentdecision-making

processby theIllinois EPA, solong astherequirementsto be appliedduring that decision-

makingprocessare transparentand authorizedby law, andsolong asparticipationis not used

asa meansto delayor thwart thedecision-makingprocess,to impedegrowth,or to impose

burdensomenew requirementsthat arenot requiredby law. HBAI andAHA are, however,

familiar with theuseof environmentalrulesto stymie growthor for NIMBY purposes,

including in thecurrentFacility PlanningAreaprocess,andHBAI andAHA areextremely

concernedthattherulesproposedby Petitionersaredirectednot at allowing effectivepublic

participationbut at facilitating thesametypesof frivolous challengesaimedat limiting or

thwartingpermitteesandtheirusers.

Partof thepurposeof promulgatingrulesgoverningpublic participationis to balance

theinterestsof theregulatedparty in continuingto performlegal activities with the interestof

thepublic in receivinginformation on therules andregulationsapplicableto proposed
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activities. Therulesproposedby Petitionerswould shift this balance,resulting in anunfair

burdenanddelayon regulatedpartiesandtheir activities, with no justificationor identification

of any deficiencyin theexisting rules. Petitionerspoint to thepublic’s interestin reviewing

effluent limits andmonitoringprovisionsasthereasonfor theserules. It is importantto

rememberthat thesubstantiveprovisionsin NPDESpermitsarederivedfrom regulationsthat

arethemselvessubjectto public notice andcomment,andwherethepublicbelievesthat a

permit hasbeenissuedin violationof a legal requirement,it hasampleopportunityto

challengethatpermit.

Theexistingproceduralrulesareroutinely abusedby Petitioners. HBAI andAHA

concurwith othercommentersthat theproponentsof this proceedinghaveutilized procedural

rulesandthethreatof objectionsto proposedNPDESpermits andrequestsfor public hearings,

aswell astheactualpublichearingprocessitself, to negotiatemonitoringrequirements,

effluent limitations, loadrestrictions,flow diversionsandotherrequirementsnot presently

requiredby the CleanWaterAct, theIllinois EnvironmentalProtectionAct or existingBoard

regulations. This tactichasbeenmostsuccessfulwhenaPOTWis facedwith anurgentneed

to beginconstructionbecauseof newsignificantdevelopmentin its servicearea. By in essence

holdingthepermit hostage,environmentalgroupshaveattemptedto extractconcessionsnot

requiredby existing regulations. ThePetitionersnow seekto strengthentheirarsenalwith

unendingpublic cOmmentperiodsandrequestsfor publichearingsin order to furtherstymie

expansionof POTWs. Theseproposedrulesarenot requiredby rulesallowingpublic

participationnoraretheynecessaryto fulfill therequirementsof public notice. These

requirementswould involve a substantialcostto theStateof Illinois at atime of severebudget

crisis anda cost to permitteesin apoorec6nomy,aswell asa negativeimpacton theregulated
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communityby delayingtheconstructionof needednewtreatmentfacilities to accommodate

growth.

HBAI andAHA concurwith othercommentersthatvagueandunclearstandardsand

guidancedocumentsof U.S. EPA arenot anappropriatebasisfor a regulatorystandard.

Theseguidancedocumentshavenot themselvesbeenadoptedby U.S. EPA andarenot

intendedto bind statesissuing NPDESpermits. Further,U.S. EPA’s approvalof theexisting

NPDESproceduralrulesshowsthatthereis no deficiencyin thecurrentrules,asclaimedby

the Petitioners. Indeed,thehearingsin this matterarerepletewith statementsby Petitioners

that IEPA is alreadyprovidingthe informationthat Petitionersbelieveto be necessary.

Petitionersroutinelycommenton NPDESpermits andhavea currentmechanismavailableto

allow for public hearings,which areroutinely grantedby theIEPA. HBAI andAHA believe

that Petitionershavereceivedampleopportunityto obtain informationonproposedpermitsand

participatein thepermit issuanceprocess.ThatPetitionersnow havean opportunityto pursue

third-partychallenges,whichenlargestheirpowerswith respectto permits,doesnotjustify

making thepublic hearingprocessmoreburdensome,costly, andsubjectto abuse.

AlthoughHBAI and AHA objectto this rulemakingasawholeaswholly unwarranted

andnot justified by Petitioners,HBAI andAHA specifically objectto the following provisions:

Sections309.105(1)and (g)

HBAI andAHA concurswith theIEPA that thesesectionsarerepetitiveand

unnecessaryandprovidelittle in thewayof substantivelegalguidanceandHBAI andAHA

objectto providingregulationsthatdo not themselvesidentify substantiverequirements.The

mosttheseprovisionsdo is providePetitionerswith theopportunity to addprocedural

roadblocksandtherebydelayor challengeissuanceof a permitwith argumentaboutwhether
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theyhavehad a fair opportunityto commenton a permitortheconsistencyof thepermit with

applicablefederallaw. Petitionersadmittedasmuchin theircharacterizationofthesesections

at thehearingasintendedfor thepurposeof providinga “handle” for theBoardto overturn

rulings,which Petitionersbelieveto be thereasonfor theadversedecisionin theBlack Beauty

case. Further,HBAI andAHA believethat theexamplesprovidedat thehearingof legitimate

thingsthat can“go wrong” in apermit proceedingcanbeeasilyaddressedusing current

regulationsandexistingprinciplesof administrativereview.

Section 309.107

HBAI andAHA believethatthis provisionis unnecessaryanddoesnot know what

interestPetitionershavein theIllinois Departmentof NaturalResources’(IDNR) notification

or what roleIDNR hasto play in theNPDESpermitprocess.Petitionerstestifiedthat IEPA

should call uponall of the “biological expertise”that is availableto it. Like IEPA, IDNR is a

creationof statuteandcannotexerciseany powernot grantedby thelegislature. To the extent

IDNR hasan interestauthorizedby statutein thesubjectof anNPDESpermit, it shouldhave

its ownauthority to imposerequirementson that activity directly. In thealternative,the

interestof IDNR in commentingona proposedpermit shouldbeclearlystated,just asthe

interestof theArmy Corpsof Engineersis clearlystatedin subdivision(a) of this same

section. To theextentIDNR doesnot havea legal interestin the subjectof an activity, it is

not legally entitled to specificnotification pursuantto Board rules.

Further,asto thewording proposedby theIEPA, the languageis unclearin the

referenceto a memorandumof agreementbetweenIDNR andIEPA. Clarificationis necessary

asto whetheraseparatememorandumof agreementis a conditionto thenotification

requirement,is intendedto limit thenotification requirement,or is intendedto furtherdefine

5



coordinationbetweentheagencies.HBAI andAHA furthernotethat to the extentfurther

coordinationimposesany requirementson the applicantor purportsto allow IDNR to comment

on any aspectof anNPDES permit, this requirementmustbeauthorizedby statuteandsubject

to noticeandcomment.

Section309.108(e)

HBAI andAHA believethatthis provisionis substantiallyburdensomeandnotrequired

by law. This languagehasbeenrecognizedby many commentersasan attemptto shift the

burdenof proofin a permit challengefrom thePetitionersand otherpermit challengersto

IEPA and,asa practicalmatter,thepermittee. This is a resultto which HBAI andAHA

stronglyobject. TheAgency is alreadyobligatedto compileanadministrativerecord.

Further,while HBAI andAHA haveno objectionto thecounter-provisionin IEPA’s

comments,HBAI andAHA believethis provisionis notnecessaryanddoesnot supportthe

needfor a rulemaking. The administrativerecordis typically madeup of everythingbeforethe

IEPA (or any otheradministrativeagency),including thosedocumentsreliedon by theIEPA.

Section309.110(1)

HBAI andAHA concurwith thecommentsof otherpartiesthatthe informationthat

purportedto besolicitedby thisprovision is generallyincludedin theAgency’spublic notices.

Notwithstanding,theprovisiondraftedby Petitionersgoesbeyondthefederal requirementsthat

Petitionerspurportrequirethe proposedlanguage. Further, HBAI andAHA believethat clear

requirementsof statuteandregulationsappliedin atransparentmannershouldgovern issuance

of permits, and not public commentsor procedures.Further,HBAI andAHA with other

commentersthat thesecommentsarevagueaswrittenand appearlikely to bea basisfor

furtherproceduralchallengesanddelayson issuanceof permits.
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Section309.113

ThePetitionershaveaddedsix newrequirementsto this subsection.HBAI andAHA

believetheyarenot requiredby law or arenotnecessaryfor proceduralrules. HBAI and

AHA concurwith the IEPA thatproposedsection(a)(5) is repetitiveandunnecessary.

Subdivisions(a)(6) through(a)(9) appearintendedto imposeburdensomeprocedural

requirementson IEPA and,consequently,on permittees.

Section309.117

HBAI and AHA believethis sectionis not necessary,astheadministrativerecordis

definedby law, not the IEPA or thepublic, and alreadyincludeseverydocumentidentifiedin

this section.

Section309.120

Petitionersproposeto requirethepublic commenteraswell aspermit applicantsto

“raiseall reasonablyascertainableissuesandsubmitall reasonablyavailablearguments

supportingtheirpositionby the closeof thepublic commentperiod.” Like manyof theother

proposedchanges,this sectionis not necessary,astheburdenonapplicantsandcommenters

for purposesof the administrativerecordis definedby law, not theIEPA or thepublic.

Further,HBAI andAHA concurwith othercommentersthatthereis a fundamentaldifference

betweenthepermitteeandcommentersboth during thepermittingprocessandadministrative

review, andHBAI and AHA notethat theserulesare intendedto governpublic participation,

not thepermittee,who cannotreasonablybe termeda memberof thepublic for its own

application. Finally, HBAI andAHA stronglyobjectto theprovisionallowing extensionofthe

public commentperiodandtheparticularlylenientstandardthatis soughtto governrequested

extensions,which would beeasilymanipulatedandlikely to leadto unacceptabledelays.
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Sections309.121and 309.122

Thesesectionsproposedby Petitionersare intendedto reopenthepublic comment

period allowing a newseriesof public commentsandresponses.HBAI andAHA strongly

objectto thesesections,which areoverly broadandconfusing,andwill result in turning the

processof issuanceofanNPDESpermit into apublic negotiationratherthanaprocess

governedby substantiveregulationsthathavethemselvesbeenissuedwith public notice and

comment. Publicparticipationrequirementsareintendedprimarily to providethepublic with

informationandto ensurethat thepublic hasa reasonableopportunityto comment,but the

requirementsshould notallow this participationto thedetrimentof therightsof applicantsto

proceedwith theiractivities in a reasonabletime. Theseproposedsectionswould infringeon

therights of permitteesby causingunduedelayin permit issuanceandexpenseto both the

JEPA and permittees.

Section309.143

HBAI andAHA believethat this provisionis unnecessaryin light of the current

provisionfoundat 309.141(d)(1). HBAI andAHA concurwith othercommentersthat

Petitionersappearto beproposingthis languagefor thepurposeof bolsteringlikely future

challengesto NPDESpermitsratherthanfacilitating effectivepublic participation.

Section309.146

HBAI andAHA concurwith othercornmentersthattheseprovisionshavenot been

justified by thePetitionersandarenot warrantedby existinglaw. Petitionershavenot

providedany contextorrealdeficienciesto supporttheirclaimsthatthecurrentprocedural

rulesare insufficient for purposesof compliance. Theseprovisionsappearagainto be

proposedfor thepurposeof bolsteringlikely futurechallengesto NPDESpermits.
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Respectfullysubmitted,

ATTAINABLE HOUSINGALLIANCE AND

HOME BUILDERS ASSOCIATIONOFILLINOIS

By:____________
SheilaH. Deely,
Counselfor AttainableHousingAlliance
andHomeBuildersAssociationofIllinois

SheilaH. Deely
GARDNERCARTON & DOUGLAS LLC
191 N. WackerDrive - Suite3700
Chicago,Illinois 60606-1698
(312)569-1440

CHO1 /12293787.1
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CommentsOf The Attainable Housing Alliance and The Home Builders Associationof
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U.S.Mail at 191 North WackerDrive, Chicago,Illinois on Monday,June16, 2003.

SheilaH. Deely
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